STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FLORI DA HOVETOMN )
DEMOCRACY, | NC., )
)
Petitioner, )
)
VS. ) Case No. 06-3968RU
)
DEPARTMENT OF STATE, )
)
Respondent . )
)
FI NAL ORDER

On Decenber 12, 2006, a hearing was held in Tall ahassee,
Fl orida, pursuant to the authority set forth in Sections 120.569
and 120.57(1), Florida Statutes (2006). The case was consi dered
by Lisa Shearer Nel son, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Ross Stafford Burnanman, Esquire
1018 Hol Il and Drive
Tal | ahassee, Florida 32301

For Respondent: Lee Ann Custafson, Esquire
O fice of the Attorney General
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

Whet her the agency statenent |isted on the Departnent of
State's (DOS or the Departnent's) webpage under "Frequently Asked
Questions” regarding translation of petitions for constitutional

amendnent is an unpronul gated rul e.



PRELI M NARY STATEMENT

On Cct ober 12, 2006, Florida Homet own Denocracy, |nc.
(Homet own Denocracy) filed a Petition for Adm nistrative
Det erm nation of Agency Statenment Defined as a Rule, asserting
that the Departnent's statenent regarding translation of
petitions for constitutional anmendnents is an unpronul gated rul e.
On Cct ober 16, 2006, the case was assigned to the undersigned and
on that sane day was set for hearing Novenber 14, 2006. On
Cct ober 24, 2006, Respondent filed a Motion for Continuance
requesting that the case be continued until January, stating that
the State of Florida would be conducting a statew de el ection
Tuesday, Novenber 7, 2006, and that the staff for the Division of
El ections would be involved in the certification process for the
el ection through Novenber 18, 2006. Petitioner opposed the
conti nuance. On Novenber 1, 2006, Respondent's request for
conti nuance was granted based upon good cause shown, and the
heari ng was reschedul ed for Decenber 12, 2006.

The Petitioner filed four sets of Answers from Requests for
Adm ssions, and in the Pre-Hearing Stipulation the parties have
stipulated to certain facts that, to the extent they are rel evant
to resolve the issues raised in the Petition, have been
incorporated into the findings of fact bel ow

The hearing was conduct ed Decenber 12, 2006. Petitioner
presented the testinony of Ion Sancho, Leslie Bl ackner, Denise

Hol h and Dawn Roberts, and Petitioner's Exhibits nunbered 1-8



were admtted into evidence. Joint Exhibit 1 was also admtted.
The Respondent presented no wi tnesses or exhibits. Oficial
Recognition was granted w thout objection to Sections 20. 10,
97.012, 100.371 and 101.161(2), Florida Statutes (2006); United
States Code provisions 42 U S. C. 8§ 1973aa-1a, 42 U S . C

8§ 1973(a), and 42 U.S.C. 8§ 1973b(f)(4); 67 Federal Register 48871
- 48873 (July 26, 2002) (Excerpt fromthe Bureau of Census' Notice
of Determ nation); Departnent of State Advisory Opinion DE-94-06;
Spani sh Guide to the Proposed Constitutional Anendnents on the
2006 Ceneral Election Ballot: "Propuesta de Refornma
Constitucional para Soneter a Votacion el 7 de Novienbre de
2006, " published by the D vision of Elections; Florida

Adm ni strative Code Rules 1S-2.009 and 1S-2.0091; and the
Novenber 7, 2007 request by the Florida Attorney CGeneral to the
Suprenme Court of Florida regarding the citizens' initiative to
amend the constitution in Petition Serial Number 05-22, filed in
Case No. SCO05-2183.

The parties were given until January 12, 2007, to file
recomended orders, and the transcript used in this case was
filed with the Division of Adm nistrative Hearings on January 18,
2007.Y Both parties filed Recomrended Orders which have been
considered in the preparation of the Final Oder.

FI NDI NGS OF FACT

1. DOCS has general supervision and adm nistration of

Florida's election laws. As Florida's chief election officer,



the Secretary of State has a responsibility to obtain and
maintain uniformty in the interpretation and inplenentation of
the election laws. This function is acconplished through the
Di vision of Elections.

2. Honmetown Denocracy is a Florida corporation and
political action commttee. It is the sponsor of a citizen's
initiative to anmend the Florida Constitution, with an approved
petition serial nunber 05-18 (the Petition).

3. DOSis responsible for the content of the website at
http://election.dos.state.fl.us/initiatives/faq.shtnl.

4. The website contains a section entitled "Frequently
Asked Questions.” One of the questions (and answer) included on
the website is the foll ow ng:

5. Can we print our petition in Spanish?
Yes. However, the Division of Elections does
not proof it; that is the commttee's
responsi bility.

5. On or about March 24, 1994, the D vision of Elections
i ssued Advisory Opinion DE94-06. In that Advisory Opinion, the
Division stated in part:

As to your second question, a Spanish

transl ation of a previously approved
initiative petition in English need not be
submitted in witing to the Division for
format review. The Division has neither the
responsi bility nor the authority to verify
that the wording of the Spanish translation
is the sane as the English version. That
responsibility rests wwth the sponsor of the
initiative. To reduce potential differences

ininterpretation that could result froma
| anguage transl ation, however, it is



suggested that the Spani sh | anguage version
be printed on the reverse side of the
approved English | anguage form

6. DOS provided the text of proposed constitutional
anmendnents, including citizens' initiatives, to various Florida
newspapers for publication prior to the 2004 general el ection.
The citizens' initiatives were those for which the requisite
nunber of signatures had been coll ected and whi ch had been
approved for placenent on the ballot.

7. DOS has published the text of proposed constitutional
anendnents being placed on a statewi de ballot in both English and
Spani sh, including citizens' initiatives where the sponsor has
not submtted a Spanish version of the petition to the Departnent
of State for review

8. On or about Septenber 22, 2005, Floridians for Stem Cel
Research and Cures, Inc., submtted a Spanish version of a
citizens' initiative, serial nunmber 05-22, to the Division of
El ecti ons.

9. On Decenber 13, 2005, the Division of Elections
responded to the Floridians for Stem Cell Research and Cures,
Inc., that it would not undertake review of the format of the
Spani sh version of citizens' initiative serial nunber 05-22.

10. The Departnent of State has adopted Florida
Adm ni strative Code Rule 1S-2.009, "Constitutional Amendnent by
Initiative Petition.” The Rule was adopted to inplenent Sections

100. 371 and 101. 161, Florida Statutes, and has been in existence



in some formsince 1979. Relevant portions of the current
version of the Rule state:

1S-2. 009 Constitutional Amendnent by
Initiative Petition.

(1) Submission of Initiative Petition. Any
proposed initiative anmendnent to the State
Constitution to be placed on the ball ot

shall be submtted by the sponsoring
political committee to the Division of

El ections for approval as to format prior to
circulation of the proposed initiative
amendnent. Such subm ssion shall be in
witing and shall include a copy or a
facsimle of the proposed formto be
circulated. No initiative petition formfor
signatures may be circul ated unl ess approved
by the Division of Elections.

(2) Requirenents and Approval of Initiative
Form The Division shall reviewthe
initiative petition formsolely for
sufficiency of the format and shall render a
decision within the seven (7) days follow ng
receipt. The Division shall not reviewthe
petition formfor |egal sufficiency. The
format of the petition formis deened
sufficient only if the petition form

(a) Is printed on separate cards or
i ndi vi dual sheets of paper. The m ni num size
of such forns shall be 3 inches by 5 inches
and the maxi num shall be 8 1/2 inches by 11
i nches.

(b) Is clearly and conspicuously entitled
at the top of the form"Constitutional
Amendnent Petition Form"™

(c) Includes adequate space for the
signee's nane, |legal residential street
address, city, county, date of birth,
signature, and date of signature.

(d) Contains the ballot title that shal
not exceed 15 words and the ballot summary
of the proposed anmendnent or other public
nmeasure that shall not exceed 75 words in
| ength as prescribed in subsection (4).

(e) Conspicuously contains the full text
of the anmendnent being proposed including
the article and section being created or



anended, preceded by a ballot title and
ball ot sunmary. |If the text nust be printed
on both sides of the form it shall be
clearly indicated that the text is continued
or begins on the other side.

(f) Contains space for only one elector's
signature. The Division wll not approve
petition forms providing for nultiple
si gnatures per page.

(g) |Is marked, in accordance with Section
106. 143, F.S., governing political
disclaimers, with "paid politica
advertisement” or contains the abbreviation
"pd. pol. adv." and identifies the nane of
the sponsoring political commttee, and the
name of the entity paying for the
advertisenment if different fromthe nanme of
t he sponsoring political commttee.

(h) Contains space, in accordance with
Section 106.19(3), F.S., for the nanme and
address of a paid petition circulator, in
the event the petition formis gathered by a
paid petition circul ator.

11. In 2006, Rule 1S-2.009 was anended to include the
foll ow ng subsecti on:

(7) Changes. Any change to a previously
approved petition formshall be submtted to
the Division of Elections for review. No
person or entity other than the sponsoring
political commttee of the previously
approved petition formcan submt a change or
changes to the previously approved petition
form The Division of Elections nmust approve
any material change to a previously approved
petition form A material change constitutes
a change in the wording of the text of the
proposed anmendnent, the ballot title, or
bal |l ot summary, or a change in punctuation or
| ayout, or a change to the political
disclaimer. Any material change submtted
for approval to a previously approved
initiative petition constitutes a request for
approval of a new petition formand shall be
assigned a different serial nunber upon
approval by the Division of Elections.

[ Emphasi s suppli ed. ]




12. The description of a "material change" contained in
subsection (7) does not include a translation of a previously
approved citizens' initiative. After the adoption of subsection
(7), a political action commttee seeking to circulate a
translation of a previously submtted citizens' initiative would
need to submt the translation to the Division because it would
constitute a change, but a translation, standing al one, would not
constitute a material change.

13. Honmetown Denocracy hired a professional translation
service to prepare a certified Spanish translation of the
Honet own Denocracy Petition. Hometown Denocracy made an inquiry
of the Division of Elections to determ ne the accuracy of the
Spani sh translation of the Petition. On August 30, 2006,

Honet own Denocracy submitted the Spanish translation of the
Petition, seeking approval to circulate it for signatures of
regi stered voters and for verification by Supervisors of
Elections in order to qualify for the general election ballot.

14. On or about Septenber 8, 2006, the Director for the
Di vision of Elections responded to Honmet own Denocracy's
August 30, 2006, letter and stated in part:

The format of the Spanish version of this
petition appears to follow the format of the
originally approved petition, wth no evident
mat eri al change. No review of the | ega
sufficiency of the text of the proposed

anendnent has been nor will be undertaken by
the Division of Elections.



15. The Division has never approved a Spanish translation
of an approved citizens' initiative petition form

16. As of the date of hearing, there has been no chall enge
to the accuracy of the transl ation secured by Honet own Denocracy.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

18. Petitioner has the burden of denonstrating by a
preponderance of the evidence that the agency statenent is a rule
as defined by Section 120.52(15), Florida Statutes (2006).
8120.56(4)(b), Fla. Stat. (2006) The burden then shifts to the
agency to prove that rulenmaking is not practicable or feasible.
| d.

19. The Departnent of State has general supervision and
adm nistration of Florida's election laws. § 15.13, Fla. Stat.
(2006). Section 97.012(14), Florida Statutes (2006), authorizes
the Secretary to:

(14) Bring and mai ntain such actions at |aw
or in equity by mandamus or injunction to
enforce the performance of any duties of a
county supervisor of elections or any
official performng duties with respect to
chapters 97-102 and chapter 105 or to enforce
conpliance wwth a rule of the Departnent of

State adopted to interpret or inplenent any
of those chapters.



20. Section 100.371, Florida Statutes (2006), provides in
pertinent part:

(1) Constitutional anmendnents proposed by
initiative shall be placed on the ballot for
t he general election, provided the initiative
has been filed with the Secretary of State no
| ater than February 1 of the year the general
el ection is held. A petition shall be deened
to be filed with the Secretary of State upon
the date the secretary determ nes that the
petition has been signed by the
constitutionally required nunber of electors.

(2) The sponsor of an initiative anmendnment
shall, prior to obtaining any signatures,
register as a political action conmttee
pursuant to s. 106.03 and submt the text of
t he proposed amendnent to the Secretary of
State, with the formon which the signatures
will be affixed and shall obtain the approva
of the Secretary of State of such form The
Secretary of State shall adopt rul es pursuant
to s. 120.54 prescribing the style and

requi renents of such form Upon filing with
the Secretary of State, the text of the
proposed anmendnent and all forns filed in
connection with this section nust, upon
request, be made available in alternative
formats.

21. Section 101.161, Florida Statutes (2006), provides in
pertinent part:

(1) \Wenever a constitutional anmendnent or
ot her public nmeasure is subnmtted to the vote
of the people, the substance of such
anmendnent or other public neasure shall be
printed in clear and unanbi guous | anguage on
the ballot after the |ist of candi dates,

foll owed by the word "yes" and al so by the
word "no," and shall be styled in such a

manner that a "yes" vote will indicate
approval of the proposal and a "no" vote wll
indicate rejection. . . . Except for

anmendnents and bal | ot | anguage proposed by
joint resolution, the substance of the
anmendnent or other public nmeasure shall be an
expl anatory statenent, not exceeding 75 words

10



in length, of the chief purpose of the
nmeasure. . . . The ballot title shall consist
of a caption, not exceeding 15 words in

| ength, by which the neasure is comonly
referred to or spoken of.

(2) The substance and ballot title of a
constitutional amendment proposed by
initiative shall be prepared by the sponsor
and approved by the Secretary of State in
accordance with rul es adopted pursuant to s.
The Departnent of State shall give
each proposed constitutional anmendnent a

desi gnati ng nunber for convenient reference.
Thi s nunber designation shall appear on the
ball ot. Designating nunbers shall be
assigned in the order of filing or
certification and in accordance with rules
adopted by the Departnent of State. The
Department of State shall furnish the

desi gnating nunber, the ballot title, and the
substance of each anmendnent to the supervisor
of elections of each county in which such
anendnent is to be voted on

22. Section 120.52(15), Florida Statutes (2006), defines a
"rul e" as "each agency statenment of general applicability that
i npl enents, interprets, or prescribes |law or policy or describes
the procedure or practice requirenents of an agency. . . ." An
agency statenent or policy is arule if its effect requires
conpliance, creates certain rights while adversely affecting
ot hers, or otherw se has the direct and consistent effect of |aw

Jenkins v. State, 855 So. 2d 1219, 1225 (Fla. 1st DCA 2003);

Department of Revenue v. Novoa, 745 So. 2d 378, 380 (Fla. 1st DCA

1999); Departnent of Transportation v. Bl ackhawk Quarry Conpany

of Florida, Inc., 528 So. 2d 447, 449 (Fla. 5th DCA 1988).

23. To chall enge an agency statenment as a rule, Petitioner

11


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0120/Sec54.HTM

must denonstrate that its substantial interests are affected by

the agency statenent. To do so, Petitioner nust show that 1) the
rule or policy will result in a real or imediate injury in fact;
and 2) the alleged interest is wwthin the zone of interest to be

protected or regulated. Jacoby v. Florida Board of Mdicine, 917

So. 2d 358 (Fla. 1st DCA 2005); Florida Board of Medicine v.

Fl ori da Acadeny of Cosnetic Surgery, 808 So. 2d 243 (Fla. 1st DCA

2002), superseded on ot her grounds, Departnent of Health v.

Merritt, 919 So. 2d 561 (Fla. 1st DCA 2006).

24. Petitioner has denonstrated standing to bring this
proceeding. Petitioner is a political action commttee seeking
to have its citizen's initiative placed on the ballot. The
ability to use a Spanish translation in pursuit of signatures is
significant to the initiative's success. The process used for
determ ni ng what steps nust be taken in order to conply with the
requi renents of Section 100.371 is within the zone of interest to
be regulated in this instance.

25. However, Petitioner has not denonstrated that the
agency statenent is a rule as contenplated by Section 120.52(15).

In The Environnental Trust v. Departnent of Environnental

Protection, 714 So. 2d 493, 498 (Fla. 1st DCA 1998), the
Department determ ned that the anmount represented by a factoring
schene used by petitioners in connection with requests for

rei nbursenent for cleaning up petrol eum contam nati ons woul d be

denied. The Departnent had a rule in place concerning the

12



necessary qualifications for rei nmbursenment, but the rule did not
expressly address the factoring schene at issue in the
petitioners' requests for reinbursement. The petitioners
chal | enged the Departnent nenoranda outlining its factoring and
mar kup policy. Utimtely, the First District Court of Appeal
determ ned that the Departnent's actions were justified on the
basis of the controlling statute and existing rule. The Court
st at ed:

An agency statenent that is the
equi val ent of a rule nust be adopted in the
rul emaki ng process. See, e.qg., Christo v.
St at enent Departnent of Banking and Fin., 649
So. 2d 318 (Fla. 1st DCA 1995); Florida
League of Cities v. Admi nistration Comm n,
586 So. 2d 397 (Fla. 1st DCA 1991). This
requirenent, carried forward in section
120.54(1), Florida Statutes (Supp. 1996),
prevents an adm ni strative agency from
relying on general policies that are not
tested in the rul emaki ng process, but it does
not apply to every kind of statenent an
agency may nmeke. Rulemeking is required only
for an agency statenent that is the
equi valent of a rule, which is defined as a
statenent of "general applicability.”

An agency statenent explaining how an
existing rule of general applicability wll
be applied in a particular set of facts is
not itself arule. |If that were true, the
agency would be forced to adopt a rule for
every possible variation on a thenme, and
private entities could continually attack the
government for its failure to have a rule
that precisely addresses the facts at issue.

26. The sanme can be said here. |In this case, the
Department has the statutory responsibility to provide ball ot

| anguage in alternative formats upon filing, i.e., at the point

13



when the Secretary determ nes that the petition has been signed

by the constitutionally required nunber of electors.
8§ 100.371(1), Fla. Stat. (2006). This requirenent is consistent
with Section 101. 2515, Florida Statutes, which provides:

Upon the request of a supervisor of elections

made no |later than 60 days prior to the date

of a general election, the Departnent of

State shall provide a witten translation of

a statewi de ballot issue in the | anguage of

any |anguage mnority group specified in the

provi sions of s. 203 of the Voting R ghts Act

of 1965, as anmended, as applicable to this

state.
Bot h provisions address nmatters that are ready for placenent on
the ball ot as opposed to initiatives still in the signature-
col l ection process. There is no requirenment that the Departnent
address the issue of translation at an earlier point in the
process.

27. Likewse, DOS's current rule specifies that all changes
(which would include translations) to an initiative nust be
submtted for review, but that only material changes nust
actually be approved. Rule 1S-2.009(7) expressly defines what
constitutes a material change, and translation of an initiative
where the English version has been approved previously is not
listed as a material change. Therefore, the statenent on the DOS
website is consistent with the existing rule.

28. Wen the statenent is viewed in context, it is clear
that it sinply confirns DOS's position regarding the paraneters
of its statutory responsibility, consistent with its existing
rule. The agency statenent does not require conpliance with any

standard, it sinply states that DOS does not proof translations.

14



It creates no rights while adversely affecting others, and it
does not have the direct and consistent effect of law. To
require an agency to promulgate a rule in each instance where the
agency confirnms that a function is beyond its responsibilities
woul d serve no purpose and is not contenplated by Sections
120. 52(15) and 120.54(1).

CONCLUSI ON

Upon consi deration of the facts found and concl usi ons of | aw
reached, it is

ORDERED

That the Petition for Adm nistrative Determ nati on of Agency
Statenment Defined as a Rul e be dism ssed.

DONE AND ORDERED t his 25th day of January, 2007, in

Tal | ahassee, Leon County, Florida.

(‘

~———— _—
LT SA SHEARER NELSON
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of January, 2007

ENDNOTE
" Copies of the transcript were apparently delivered to counsel

for both parties on January 2, 2007. However, the transcript was
not filed on the docket for this case. Upon learning that the

15



transcript was not filed as believed, counsel for Petitioner
delivered his copy of the transcript to the Cerk's office for
duplication and filing.

COPI ES FURNI SHED

Ross S. Burnaman, Esquire
1018 Hol l and Dri ve
Tal | ahassee, Florida 32301-4508

Lee Ann Custafson, Esquire

O fice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Hei di Hughes, GCeneral Counsel
Departnent of State 4500

R A Gay Building

500 Sout h Bronough Street

Tal | ahassee, Florida 32399-0250

Scott Boyd, Executive Director
and General Counse
Joint Admnistrative Procedures Commttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Li z C oud, Chief

Bureau of Adm nistrative Code
The Elliott Building, Room 201
Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are commenced by filing the original
notice of appeal with the Cerk of the Division of Admi nistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate District where the
party resides. The notice of appeal must be filed within 30 days
of rendition of the order to be revi ened.
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